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December 21, 2018 

Maria Capriola 

933 Hopmeadow Street 

Simsbury, CT 06070 

 

Dear Maria: 

I’m writing about the new strategic direction the Farmington Valley Health District (FVHD) is undertaking.   

I expect that you have already heard about this direction from your representatives on the FVHD Board but 

wanted to follow up on those discussions. 

The FVHD is one of the most enduring and successful examples of regional cooperation in the state, 

functioning as the municipal health department for Simsbury and nine other communities with a total 

population of about 110,000.  The District provides a diverse array of services including restaurant 

inspections, septic system approvals, disease outbreak investigations and health education.  Under the 

guidance of the FVHD Board, District staff works hard to meet its obligations, contributing to the overall 

quality of life in the communities that we serve.     

This past fall the Board’s Personnel Committee met to discuss issues of staff recruitment and retention.  

The Committee quickly realized that to resolve these issues we had to look at the future direction of the 

District, especially given the changes in the state’s regulatory landscape and the needs of our member 

communities. That led to the Board’s discussion and consensus at our November meeting that a new 

strategic direction for the District is needed  

The FVHD’s last strategic plan was completed in early 2009.  Since then the regulatory environment and 

the demands on the District have changed significantly.  In 2014 the state adopted a law (CGS 19a-207a), 

which stipulates ten specific responsibilities each health department and district is supposed to meet.  Along 

these lines the state Department of Public Health has become accredited through the Public Health 

Accreditation Board (PHAB) and has strongly suggested it will require local departments and districts to 

achieve accreditation.  Accreditation directly aligns with the statutory demands contained in CGS. 19a-207a 

and serves as a means of identifying and implementing best practices.  

Many municipal health departments and regional districts have already begun making progress towards 

accreditation. The Board understands that even if accreditation is ultimately not required there are still 

significant benefits to going through the process: encouraging greater accountability, meeting our fiduciary 

responsibilities to our member towns, enhancing workforce development and staff retention and, last but 

not least, qualifying for grants.   

We cannot meet these demands without a recalibration of the organization and an increase in staffing.  We 

have begun implementing a plan in the current fiscal year as funds allow.  However, additional staff will be 

necessary in the coming years with expertise in epidemiology and health education.  It will also allow us to 

invest in a community health assessment and community health improvement plan.   

 

 



 

 

To achieve these goals we anticipate a phase-in of the plan over the next four fiscal years.  The FVHD’s per 

capita assessment of $5.50, our largest source of operating revenue, is among the lowest in Connecticut, 

falling well below the current statewide average of $8.36.  Based on our assumptions, we estimate the final 

per capita at the end of the four year phase-in will increase from $5.50 to approximately $7.70 in FY23.   

It’s important to note that this is still below the average FY19 average per capita assessment (the $8.36 I 

mentioned earlier) charged by health districts.   

The District is committed to working with our member communities to ensure the health and well-being of 

our population.  The choice before us is whether we should be proactive and dictate our own future and 

pace of progress or wait until we are forced to make change at which point we lose our options.  The Board 

has chosen to be proactive. 

If you would like further information about the District and about the direction we are taking please don’t 

hesitate to contact me.   

 

Sincerely, 

 

David K. Kilbon 

Chair, Farmington Valley Health District Board 

cc: Jennifer Kertanis, FVHD Director 

 Susan Beardsley 

Melissa Appleby 

Jerome Shea 
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MEMORANDUM 
 
To:   Board of Selectmen 
From:  Maria E. Capriola, Town Manager  
Date:  January 7, 2019  
Subject:   Farmington Valley Health District Strategic Direction & Anticipated 

Budget Increases  
 
At the January 3, 2019 Farmington Valley Collaborative meeting, the Director of the 
Farmington Valley Health District (FVHD) and the FVHD Board of Directors Chairman 
presented the district’s recently developed strategic plan.  The purpose of this five-year plan 
is to improve and expand the district’s community health efforts, pursue national 
accreditation, and align its services to meet the ten statutorily required mandates for local 
health departments according to Section 19a-207a of the Connecticut General Statutes.  
 
FVHD’s five-year strategic plan includes the projected costs associated with meeting these 
objectives, and lays out the budgetary impacts to member towns.  FVHD’s revenue sources 
include fees, grants, state funding, and funding from member towns. Towns are assessed a 
per capita amount, which is applied to their total population.  The FY19 per capita fee of 
$5.50 resulted in a total contribution of $134,239 from Simsbury.  In order to meet its 
objectives as laid out in the strategic plan, FVHD is proposing a ten percent increase in the 
per capita amount for FY20 to $6.05.  Because Simsbury’s population has increased since 
last year, this will result in a total increase of $16,721, or 12.5% over FY19.   
 
FVHD projects additional increases in each year of the strategic plan.  However, even with 
these increases, the projected per capita amount of $7.70 in FY23 would still fall below the 
current average assessment charged by health districts in FY19, which is $8.36.   
 
Representation on the FVHD Board of Directors is based on each town’s population. 
Simsbury has three representatives on the Board: Deputy Town Manager Melissa Appleby, 
Town Engineer Jeff Shea, and Director of Health Services at Simsbury High School Susan 
Beardsley.  Melissa also serves on the Finance Sub-Committee.  
 
Attached is the presentation given by the FVHD at the Farmington Valley Collaborative 
meeting, as well as a letter sent to the chief executive officers of each member town in 
December 2018.  This information will be provided during FY20 budget development, but I 
wanted to share it ahead of time due to the projected increase in our contribution to FVHD.  
Staff will also provide this information to the Board of Finance at its next meeting.   























REQUESTED TAX REFUNDS
JUNE 10, 2019

BILL NUMBER TAX INTEREST TOTAL

List 2017

Cohen Judith A 17-03-53462 $279.71 $279.71
Nissan Infiniti LT 17-03-63822 $30.42 $30.42
Nissan Infiniti LT 17-03-63767 $336.19 $336.19
Nissan Infiniti LT 17-03-71382 $364.64 $364.64
Wilkes Jefferson L 17-03-70598 $24.66 $24.66

Total 2017 $1,035.62 $0.00 $1,035.62

TOTAL ALL YEARS $1,035.62 $0.00 $1,035.62











May 21, 2019 

 

Maria Capriola, Town Manager 

Town of Simsbury 

933 Hopmeadow Street 

Simsbury, CT 06070 

 

Eric Wellman, First Selectman 

Town of Simsbury 

933 Hopmeadow Street 

Simsbury, CT 06070 

 

Dear Maria and Eric, 

 

As requested, the Conservation Commission at its April 16 and May 7 meetings discussed the proposal 

that stewardship of town-owned open space be delegated to the Open Space Committee.  The 

commissioners were uniform in their belief that such a delegation would be ill-advised. 

 

Stewardship of land is an executive function requiring hands-on day-to-day work.  Delegating this task to 

a committee that has no employees, no equipment, no budget, and no accountability to the Town 

manager does not make organizational sense.  Furthermore, as was discussed at the last Open Space 

Committee meeting, it is premature to task any committee or commission with land stewardship before 

the Town has established management goals for its open space properties.   

 

The commissioners also questioned whether such a delegation to the Open Space Committee would be 

permissible under the Charter which provides that any delegation of responsibilities to the committee 

must not be inconsistent with the rest of the Charter.  The Charter provisions dealing with the 

Conservation Commission assigns to it all matters covered by CGSA 7-131a.  That statutory provision 

includes the language: “It may supervise and manage municipally-owned open space or park property 

upon delegation of such authority by the entity which has supervisory or management responsibilities 

for such space or property.”  If there were to be such a delegation, the Charter contemplates that it 

would be the Conservation Commission. 

 

The Conservation Commission has a proper role in advising the Town about open space and other land 

matters, but neither it nor any other commission, board, or committee is a logical place to lodge the 

executive function of land stewardship. 

 

Sincerely,  

 

 

 

Margery Winters, Chair 

On behalf of the Commission 

 

 







Excerpt from March 6, 2019 Open Space Committee Minutes 

 

Discussion Regarding the Open Space Committee’s Role in Open Space Stewardship 

Mr. Wellman asked commission members to indicate whether they are interested in this commission 

having oversight of Open Space stewardship in Town.  

 

Ms. Peterson supports the Open Space Commission having stewardship duties.  She said the public 

comes to this commission with Open Space issues, not the Conservation Commission where this 

authority currently resides. She also mentioned that the Open Space Commission is made of 

representatives of different land use boards and this gives this group a unique perspective on issues. 

 

Ms. Winters said it would be wise for the Open Space Commission to come up with suggested goals and 

policies for Open Space stewardship to then refer to the Conservation Commission.  She agreed that this 

group’s diverse land use representation would be a benefit in developing stewardship policies and 

procedures. 

 

Mr. Bush agreed with Ms. Winters, the Open Space Commission would likely produce more practical 

policies due to the variety of stakeholders represented on the commission. 

 

Ms. Masino echoed Mr. Bush’s and Ms. Winters sentiments. 

 

Mr. Wellman asked Town Manager Capriola if staff saw value in one commission having oversight of 

Open Space stewardship, rather than splitting out parts of too different groups.  Ms. Capriola noted this 

commission’s broad representation as ideal reason why she would feel comfortable with stewardship of 

Open Space being placed with the Open Space Commission.  She also let the group know that the Board 

of Selectmen would have to officially delegate this responsibility to the Open Space Commission. 

 

Mr. Rice questioned whether their needed to be language in the Open Space Commission’s request to 

the Board of Selectman regarding the Forest Commission.  Ms. Capriola will confer with the Town’s 

attorney regard this issue. 

 

Motion: Mr. Bush made a motion that Open Space Commission recommends to the Board of Selectman 

that the Open Space Commission manage stewardship of open space.  Ms. Winters seconded the 

motion and it was unanimously approved. 
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TOWN OF SIMSBURY 
 

PROPOSED ORDINANCE 
 

Election of Alternates to the  
Planning and Zoning Commissions 

 
 
 
Section 1.  Zoning Commission Alternates 
 
 There shall be three (3) alternates to the Zoning Commission elected in accordance with 
Section 302 of the Simsbury Town Charter.  Alternate Members shall, when seated as herein 
provided, have all the powers and duties set forth in the Town Charter, general statutes or any 
special act for the Zoning Commission and its members.  Alternates may attend all meetings and 
executive sessions of the Zoning Commission.  Zoning Commission Alternates shall be electors 
and shall not be members of the Zoning Board of Appeals or the Planning Commission.  
Alternates shall be designated by the Chairman of the Commission, or their designee, to act in 
the absence of Regular Members according to a policy to be adopted by the Commission. 
 
Section 2.  Planning Commission Alternates 
 
 There shall be three (3) alternates to the Planning Commission elected in accordance with 
Section 302 of the Simsbury Town Charter.  Alternative Members shall, when seated as herein 
provided, have all the powers and duties set forth in the Town Charter, the general statutes or any 
special act for the Planning Commission and its members.  Alternates may attend all meetings 
and executive sessions of the Planning Commission.  Planning Commission Alternates shall be 
electors and shall not be members of the Zoning Board of Appeals or the Zoning Commission.  
Alternates shall be designated by the Chairman of the Commission, or their designee, to act in 
the absence of Regular Members according to a policy to be adopted by the Commission. 
 
 
 
 
Effective Date: ________________________ 
 
Public Hearing: ________________________ 
 
Adopted:  ________________________ 
 
Published:  ________________________ 
 
Town Clerk Attest: ________________________ 
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April 26, 2016

James D. Rabbitt, AICP
Director of Community Planning

And Development
Town of Simsbury
933 Hopmeadow Street
Simsbury, CT 06070

Re: Land Use Board of Commission Unseated Alternates:
Participation in Agency Deliberations Decision Makin

Dear Mr. Rabbitt:

Robert M. DeCrescenzo
(t) 860.548.2625
({) 860.548.2680

rdecrescenzo@uks.com

You have asked me to outline the Connecticut law regarding participation by unseated
alternates in land use agency deliberations and decisions. It is well established law that even if
an alternate member attended all the agency's meetings on the application, the alternate should
not participate in the agency's deliberations or decision making unless needed as a voting
member.

According to Fuller, unseated alternate members of a land use agency are not precluded
from participating in the public hearing, but only alternate members who are seated on the
application in the place of regular members can participate in the deliberations after the close of
the public hearing and in the agency decision making process. Fuller, Land Use Law and
Practice, Section 21:4; Komondy v. Zoning Board of Appeals of the Town of Chester, 127
Conn. App. 669, 680-83 (2011). Whether the illegal participation by an alternate will lead to
court reversal of the decision is based on whether the participation had a material effect on the
deliberations. The test is whether the participation of the alternate resulted in material prejudice,
and the factors in making that determination, which are not exclusive, include (a) the extent of
participation of the alternate, (b) the substance of the comments made, and (c) whether the
alternate attempted to influence or sway the other members of the agency. The same standards
on participation of alternate members apply to alternates on a separate planning commission
enacted pursuant to General Statutes §8-19a.

I trust this responds to your inquiry. Should you have any questions, please do not
hesitate to contact me.

Very truly yours,

obert M. De cenzo, Esq.
Town Attorney

RMDe/psm

Updike, Kelly & Spellacy, P.C.

100 Pearl Street• PO Box 231277• Hartford, CT 06123 (t) 860.548.2600 (f) 860.548.2680 www.uks.com
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g Conn. Prac., Land Use Law & Prac. § 2i:4 (4th ed.)

Connecticut Practice Series TM

Land Use Law & Prac.

Database updated November 2oi5

Robert A. Fuller

Part II. The Application Process to Municipal Land Use Agencies

Chapter 21. The Agency Decision Making Process

§ 2i:4. Agency members eligible to participate and vote on the application

In most cases, all of the regular members of the agency are eligible to vote on an application before it. Where an agency

member is disqualified from discussing and voting on the application, it is usually for one of two reasons: (1) conflict of

interest or (2) insufficient familiarity with the application due to failure to attend the public hearing or agency meetings where

the application was previously discussed. In unusual cases, one or more members of the agency may be disqualified based

on the concept of predetermination although it is difficult to prove and is rarely successful on appeal. ~ As discussed in

2 I :3, agency members must be present to vote on any application.

An agency member may have a personal or a financial conflict of interest requiring disqualification from both participation

in discussions and the final vote on the application. The cases and statutes defining what is a conflict of interest are discussed

in § 47: . Whether a conflict of interest exists depends upon the facts of each situation. The decision of whether to abstain

from participation and voting on the application must be made by the agency member even though it may be difficult for the

member to objectively make that decision. The other agency members cannot disqualify one of their colleagues because they

think he or she may have a conflict of interest. The decision must be made by the agency member. Since the test is whether

there is the appearance of a conflict, and an actual conflict does not have to be shown, most agency members will take the

prudent course and step down. While other agency members cannot compel disqualification, if one of them has a private

conversation with the member who may have a conflict of interest the matter is usually resolved in that way. If nothing else,

the agency member subject to challenge avoids being subjected to claims of improper conduct and the risk that the agency's

final decision may be overturned on appeal due to conflict of interest. When the agency member has decided to withdraw

from the application the best procedure is to announce that fact when the matter is reached on the agency's agenda. If the basis

for disqualification is raised or known at the time of the public hearing, disqualification should occur then. If it is raised later,

disqualification should occur at the latest at the meeting when the application is discussed and acted upon. While it probably

looks better for the agency member to get up from the table and sit in the audience while the application is being discussed

this is not legally required. Where the agency member believes he or she does not have a conflict of interest and can fairly

decide the application there should be some statement made on the record giving the basis for that belief and addressing the

facts of the claimed conflict. Where the claim of disqualification was made by the applicant, the matter is best dropped at that

point. The record has been made, the agency member has made a decision, and the possibility that the member will actually

vote for the application is undermined by further debate on the issue.

Unlike conflict of interest, the problem of the uninformed agency member has a solution. Sufficient review of the tape

recording or transcript of the public hearing and the documents filed on the application cure the failure to attend prior agency

meetings as long as the member becomes sufficiently familiar with the application to intelligently discuss and vote on it. "

Where one or more agency members are disqualified for any reason, alternate members of the agency should be used as

replacements where there are alternate members who are sufficiently familiar with the application to vote on it. This is not

always possible as some alternate members rarely attend agency meetings unless specifically requested to do so. At other

times the problem may arise at the last minute, such as a personal reason why a regular member of the agency could not

attend the decision-making session. The alternate members may not be sufficiently familiar with the application to vote on

it, and unless they are, they should not participate.
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The cases discussing disqualification usually place participation in discussions and voting on the application in the same

category; agency members who cannot vote on an application should not discuss it, particularly where the claim is conflict

of interest rather than insufficient knowledge of the application itself.

Even if an alternate member attended all the agency's meetings on the application, the alternate should not participate in the

agency's deliberations unless needed as a voting member. 3

Unseated alternate members of a zoning board of appeals are not precluded by General Statutes ~ R-5(a) or ~ $-(i(a) from

participating in the public hearing,' but only alternate members who are seated on the application in the place of regular

members can participate in the deliberations after the close of the public hearing, which is also supported by the same statutes

and is analogous to alternate jurors in a trial. $ Whether the illegal participation by an alternate requires the reversal of the

decision of the zoning board of appeals is based on whether the participation had a profound effect on the deliberations; the

test is whether the participation of the alternate resulted in material prejudice, and the factors in making that determination,

which are not exclusive, include the extent of participation of the alternate, the substance of the comments made, and whether

the alternate attempted to influence or sway the other members of the board. E The statute on alternate members of zoning

commissions and combined planning and zoning commissions, Ueneral Statutes ~ 8-1 b, contains similar provisions to General

Statutes '~~ § 8-Sa and R-5(al and the same standards on participation of alternate members would apply to them, and presumably

to alternates on a separate planning commission under an ordinance enacted pursuant to General Statutes § 8-19a.

Even though there was a similar application for property as in a prior appeal from a decision of a zoning enforcement officer,

the chairman of the zoning board of appeals exceeded his authority by dismissing an appeal without first consulting with and

obtaining the vote of the other members of the coning board of appeals; the agency must act collectively. ~

Westlaw.O 2015 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

Footnotes

See ~ a?:?.

2 See ~ X47:1.

3 Weiner v. New Milfiord %oning C-um'n, 14 Conn. L. Rptr. 245, 199 WL ?001 S (Conn. Super. Ct. I995); Komondy v. toning Big.

of A~~peals of "[own of Chester, 127 Coin. App. 669, 6R3 68fi, 1(A.3d ?4l (2011), which extensively discusses the participation of

alternate members of a zoning board of appeals in appeals to the board and variance applications.

4 Koil~ondy v. Zoning Bd. of t1~~~~~~eals of Town of Chester, 127 Conn. Abp. 6C,9, 6g0-fig;, 16 A.3d 741 (2011).

S Kc~maudy v. Coning Bci. o~f Appeals of"['owa~ of Chester, 127 Conn. App. 66y, G8i 686, 16 A.3d 7aI {201 l).

6 Koinondy v. Zoning Bd. of Appeals of'Town ofC:'I~ester-, 127 Coiu~. App. 6C9, 68790, 76 A.3d 74l (2Q11).

'7 Grasso v. Zoning Bd. of Appeals of Groton Long Point Ass'ri, l'ne., 69 Conn. App. 230, 23G~~ 238, 794 A.2d 1016, 1021 (2002).

k nd rrf Docurneut ~ ~i)lfi 17xxnss~~n R,utcrs. h<~ claim to on,in.tl t .~;. Govcrtaz~~cn~. A~t'or1<a.
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er, 118 Conn.App. 355, 356, 984 A2d 71
(2009).

After examining the record on appeal

and considering the briefs and the argu-
ments of the parties, we conclude that the
judgment of the trial court should be af-
firmed. Because the court's memorandum
of decision resolves properly the issues
raised in this appeal, we adopt the court's
well reasoned decision as a statement of

the facts and the applicable law on the
issue. See Boulanger v. Old Lyme, 51
Conn.Supp. 636, 16 A.3d 889 (2010). Any
further discussion by this court would
serve no useful purpose. See, e.g., Wood-
ruff v. Hemingway, 297 Conn. 317, 321, 2
A.3d 857 (2010).

The judgment is affirmed.

w
p 5 NEY NUMBER SYSTEM

T

127 Conn.App. 669

Marguerite A. KOMONDY

v.

ZONING BOARD OF APPEALS OF
the TOWN OF CHESTER.

No. 31944.

Appellate Court of Connecticut.

Argued Jan. 5, 2011.

Decided April 5, 2011.

Background: Property owner, who
sought extension of permit to install tem-
porary mobile home on property during
reconstruction of home destroyed by fire,

appealed from decision of town zoning
board of appeals which denied her appeal

from two decisions of zoning enforcement
officer and her application for variance
from town zoning regulations. The Superi-
or Court, Judicial District of Middlesex,

Jones, J., dismissed appeal. Owner appeal-

ed.

Holdings: The Appellate Court, Gruendel,

J., held that:

(1) unseated alternate was precluded from
participating in board's deliberations,
but

(2) participation of unseated alternate did
not result in material prejudice to own-
er.

Affirmed.

1. Statutes x174, 212.3

Common sense must be used in statu-
tory interpretation, and courts will assume
that the legislature intended to accomplish

a reasonable and rational result.

2. Zoning and Planning G~1458, 1550

Participation of unseated alternate in

public hearing portion of proceedings of

town zoning board of appeals, on applica-
tions of property owner who sought exten-
sion of permit to instal] temporary mobile
home on property during reconstruction of

home destroyed by fire and sought vari-
ance from town zoning regulations, did not
contravene plain languages of statute gov-
erning designation of alternate members

to act; participation in public hearing was
neither power nor duty set forth in stat-
utes relating to zoning boards of appeal

and their members. C.G.S.A. §§ 8-5(a),
8-6(a).

3. Zoning and Planning x1685, 1691

Whether it is an appeal from a deci-
sion of the zoning enforcement officer, a
variance application or another matter
specified by statute, the burden rests with

the applicant to demonstrate its entitle-
ment to the requested relief.

4. Zoning and Planning «1333(1)

Zoning board of appeals possesses a
limited authority, as circumscribed by stat-
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ute, the scope of which cannot be enlarged

or limited by either the board or the local

zoning regulations. C.G.S.A. § 8-5(a).

5. Zoning and Planning «1458, 1550

Unseated alternate was precluded

from participating in deliberations of town

zoning board of appeals, following close of

public hearing, on applications of property

owner who sought extension of permit to

install temporary mobile home on proper-

ty during reconstruction of home de-

stroyed by ire and sought variance from

town zoning regulations; participation of

unseated alternate tarnished board's delib-

erations, and unseated alternate's partic-

ipation, whether by design or inadver-

tence, injected improper influence into

board's decision-making process. C.G.S.A.

6. Statutes «206, 212.6

In construing statutory language, no

part of a legislative enactment is to be

treated as insignificant or unnecessary,

there is a presumption of purpose behind

every sentence, clause or phrase, and no

word in a statute is to be treated as super-

fluous.

9. Zoning and Planning x1340(2), 1653

Proper measure to evaluate the par-

ticipation of an unseated alternate in delib-

erations of town zoning board of appeals is

an inquiry into whether the participation

resulted in material prejudice to the appli-

cant; among the factors relevant to that

inquiry is a determination of whether the

participation impacted the board's deci-

sion-making process, the frequency and

severity of the unseated alternate's partic-

ipation, and whether alternate attempted

to influence or sway the other members of

the board. C.G.S.A. §§ 8-5(a), 8-6(a).

10. Zoning and Planning x1479

Proof of exceptional difficulty or un-

usual hardship is absolutely necessary as a

condition precedent to the granting of a

zoning variance.

Christina P. Burnham, Old Saybrook,

for the appellant (plaintiff .

John S. Bennet, Essex, for the appellee

(defendant).

7. Statutes <~181(1)

Appellate court's objective in constru-

ing statutory language is to give effect to

the apparent intent of the legislature.

S. Zoning and Planning 01653

Participation of unseated alternate in

deliberations of town zoning board of ap-

peals, following close of public hearing, on

applications of property owner who sought

extension of permit to instal] temporary

mobile home on property during recon-

struction of home destroyed by ire and

sought variance from town zoning regula-

tions, did not result in material prejudice

to owner; unseated alternate participated

only in deliberations on owner's variance

request. C.G.S.A. §§ S-5(a), 8-6(a).

GRUENDEL, ALVORD and DUPONT,

Js.

GRUENDEL, J.

~lIn this certified zoning appeal, the

plaintiff, Marguerite Komondy, appeals

from the judgment of the Superior Court

dismissing her appeal from the decision of

the defendant, the zoning board of appeals

(board) of the town of Chester (town),

which denied her appeal from two deci-

sions of the zoning enforcement officer and

her application for a variance from

§ 113B.5 of the town zoning regulations

(regulations). She contends that the

board acted illegally in permitting an un-

seated alternate member to participate in
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both the public hearing and the board's

deliberations thereon. We affirm the

judgment of the Superior Court.

This appeal concerns the use of a mo-

bile home on 29 Liberty Street in Ches-

ter (property), which is located in an R-1

residential district of the town and at all

relevant times was owned by the plaintiff.

Section 113B.5 of the regulations permits

the temporary use of a mobile home on a

property during the construction of a

permanent dwelling. That regulation re-

quires notification of such use to the zon-

ing enforcement officer and expressly

limits the use to a period of six months.l

~ZThe property contained a 6531 square

foot historic single-family residence, which

a fire destroyed in March of 2005. Days

later, the plaintiff, pursuant to § 113B.5,

applied for a six month use permit to

install a temporary mobile home on the

property during the reconstruction of her

home, which was granted on March 14,

2005. Approximately one year and four

months later, Zoning Enforcement Officer

Judith R. Brown issued a cease and desist

order regarding the use of the mobile

home on the property. In response, the

plaintiff requested an extension of the per-

mit originally issued in March, 2005, which

Brown denied on August 25, 2006.

On August 28, 2006, the plaintiff filed an

appeal with the board from both the cease

and desist order and the denial of her

request for an extension. In addition, the

plaintiff applied for a variance from the

"[six] months time limit" contained in

§ 113B.5 2 The board held a public hearing

on the plaintiff's applications on December

18, 2006. In attendance at that hearing

were regular board members Mario Gioco,

Jim Miller, Tom Englert and Mark Bor-

ton, and three alternate board members,

Dan Bednarz, Theresa Myers and Andy

Vomastek. Because only four regular

members were present, Bednarz was seat-

ed pursuant to General Statutes § 8-5a.3

Titled "Temporary Use During Construction

of Home," § 113B.5 provides: "When used,

after notification to the Zoning Compliance

Officer, as a temporary dwelling on premises

of the owner thereof during construction of

such owner's permanent dwelling upon the

same premises, provided that such mobile

home shall not remain upon said premises for

more than six months from the time that it is

first placed thereon; and provided such mo-

bile home shall be connected to a water sup-

ply and sewage disposal system approved by

the Town Director of Health in conformity

with the requirements of the State Health

Code and regulations enacted by the State

Department of Health thereunder and to the

requirements of any Town regulations per-

taining thereto."

2. Under Connecticut law, a property owner is

permitted to simultaneously file with the zon-

ing board of appeals a variance application

and an appeal from the decision of the zoning

enforcement officer. As this court has ob-

served, "[t]he plain language of [General Stat-

utes] § 8-6a clearly allows a party to file a

bifurcated claim with a zoning board relying

on both [General Statutes] § 8-6(1) and § 8-

b(3) and requesting simultaneous relief under

each of these subsections. Simply put, § 8-

6a permits the concurrent filing of both an

appeal from a zoning enforcement officer's

ruling and a request for a variance. When a

party applies for a review under both §§ 8-

6(1) and 8-6(3), § 8-6a specifically requires

that a zoning board first decide the issues

presented by the § 8-6(1) application for a

building permit. Should the board uphold

the denial of the building permit, it must then

act upon the § 8-6(3) request For a variance

of the zoning ordinance." Miniter v. Zoning

Board of Appeals, 20 Conn.App. 302, 306, 566

A.2d 997 (1989). It is undisputed that the

board complied with the foregoing in the

present case.

3. General Statutes § 8-5a, titled "Designation

of alternate members to act," provides: "If a

regular member of a zoning board of appeals

is absent, he may designate an alternate from

the panel of alternates to act in his place. If

he fails to make such designation or if he is

disqualified, the chairman of the board shall

designate an alternate from such panel,

choosing alternates in rotation so that they
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~3After the public hearing concluded, the

board deliberated the merits of the plain-

tifPs applications. The board then voted

to deny both the appeal from the decisions

of the zoning enforcement officer and the

application for a variance from § 113B.5.

From that decision, the plaintiff appealed

to the Superior Court, which rendered

judgment dismissing her appeal. In so

doing, the court rejected the plaintiffs

claim that the board acted illegally in al-

lowing Myers, an unseated alternate, to

participate in the public hearing and the

board's deliberations. In addition, the

court concluded that the board properly

denied the variance application because

the requisite hardship was lacking.4

On appeal to this court, the plaintiff

challenges only the court's determination

regarding Myers' participation in the pub-

lic hearing and the board's deliberations.

She does not challenge its determination

that no unusual hardship existed to war-

rant avariance of the zoning regulations.

Accordingly, we focus our attention on the

propriety of Myers' involvement in the De-

cember 18, 2006 proceedings.

The record before us contains a tran-

script of the December 18, 2006 proceed-

ings on the plaintiffs applications. It sub-

stantiates the court's finding that Myers

was an alternate who, despite not being

seated to act on the plaintiffs applications

pursuant to § 8-5a, participated in both

the public hearing and the subsequent de-

liberations of the board. During the pub-

lic hearing, Myers asked more than a doz-

en questions, the majority~4of which

were directed at the plaintiffs husband,

Christopher Komondy, who offered testi-

mony in support of the plaintiffs applica-

tions. Her participation in the board's

subsequent deliberations on the plaintiff's

variance application was even more exten-

sive.s The transcript of the deliberations

thereon contains more than twenty sepa-

rate statements by Myers.s Myers posed

various questions to the town's attorney

and articulated her opinion on various as-

pects of the variance at issue during those

deliberations. For example, Myers ex-

pressed her view that "we have a larger

obligation to the greater good if you want

to call it that. And if we decide to write

and grant a variance where we put limita-

tions in, first of all, without knowing what

enforcement is, what is the good of having

a limitation or making a law or saying this

is what's going to happen if we don't know

(a) if we can enforce it and (b) how we're

going to enforce it. And who's going to be

responsible for ... checking all this out

and monitoring this, and, you know, we've

already had months of delays and people

in the town waiting on this decision as well

as the applicant. You know, this could

drag out to have a life of its own and by

the time we're even getting to the point of

figuring out how to handle it, the building

could be gone or could be up, could be not,

God knows what could happen in any part

of this process in two to three years .... "

On the issue of hardship, Myers ques-

tioned whether this is "a financial hardship

or a hardship with [the] land." When

shall act as nearly equal a number of times as
possible. If any alternate is not available in
accordance with such rotation, such fact shall
be recorded in the minutes of the meeting."

4. In its August 17, 2009 memorandum of de-
cision, the court also found that "[t]he mobile
home remains on the property today, three
and one half years later, without the construc-
tion of the new house."

5. The transcript indicates that Myers did not
participate in the deliberations on the appeal
from the decisions of the zoning enforcement
officer.

6. In addition, the transcript is punctuated by
numerous statements for which the identity of
the speaker is referred to as "unknown."
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Gioco and Miller discussed potential condi-

tions related to the timing of the recon-

struction on the property, Myers opined

that "it was a chronological argument, very

well said, and, I mean, you could argue

~Seither way, but that is not necessarily a

solid grounding for a hardship." She con-

cluded that statement by noting that

"[y]ou can't talk yourself into a hardship,

either it is a hardship or it isn't." Similar-

ly, when another board member raised the

possibility of attaching a condition to the

variance that would limit the use of a

mobile home on the property "by time,"

Myers stated that "then it's two months

back, three months later, where do you

just cut it off and stop the bleeding, I

mean, when are you, obviously, we are all

sympathetic, but you know what I mean.

You let them go for two years and then

they guarantee that they got three more

months and then you're going to say, well,

sorry, and then in three more months it's

like, you know, the world fell apart, and

it's going to take three or four more

months. That's the problem with this .. .

as much as we want to do this, that's the

problem with this, how, where does it end;

it ends when they're done, not when we

decide to grant a variance." Near the end

of the board's deliberations, Gioco, the

board's chairman, opined that "really this

... should have been handled by [the]

planning and zoning [commission] because

it is not clear.... Maybe we should give

them the chance to fix it as opposed to us."

In response, Myers stated that "if we real-

ly have gone through this whole process

and decided that we shouldn't be hearing

this and then we shouldn't have accepted

the application.... We have heard it, it is

on the books ... I think we have to make

a decision. I mean, if the applicants or if

we want to talk to [the planning and zon-

ing commission] about modifying

[§ 113B.5] ... but I don't think we can

postpone our decision based on that...."

(Emphasis added.) Plainly, Myers was an

active participant in the board's delibera-

tions on the variance application.

I

The plaintiff claims that Myers' partic-

ipation in the proceedings ran afoul of

General Statutes § 8-5(a), rendering the

board's action on her applications illegal.

~sShe argues that the plain language of

that statute forbids an alternate member

from participating in either the public

hearing or board deliberations on an appli-

cation unless that alternate has been seat-

ed pursuant to § 8-5a. Her claim pres-

ents aquestion of statutory construction,

over which our review is plenary. See

Buttermilk Farms, LLC v. Planning &

Zoning Commission, 292 Conn. 317, 328,

973 A2d 64 (2009).

[1] "The process of statutory interpre-

tation involves the determination of the

meaning of the statutory language as ap-

plied to the facts of the case, including the

question of whether the language does so

apply .... When construing a statute, [o]ur

fundamental objective is to ascertain and

give effect to the apparent intent of the

legislature .... In other words, we seek to

determine, in a reasoned manner, the

meaning of the statutory language as ap-

plied to the facts of [the] case, including

the question of whether the language actu-

ally does apply.... In seeking to deter-

mine that meaning, General Statutes § 1-

2z directs us first to consider the text of

the statute itself and its relationship to

other statutes. If, after examining such

text and considering such relationship, the

meaning of such text is plain and unambig-

uous and does not yield absurd or unwork-

able results, extratextual evidence of the

meaning of the statute shall not be consid-

ered .... The test to determine ambiguity

is whether the statute, when read in con-

text, is susceptible to more than one rea-
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sonable interpretation." (Internal quota- A

tion marks omitted.) Id. In addition,

"common sense must be used in statutory The first question we must ask in con-

interpretation, and courts will assume that sidering the aforementioned statutory lan-

the legislature intended to accomplish a guage is whether it precludes the partic-

reasonable and rational result." (Internal ipation of an unseated alternate in the

quotation marks omitted.) Cannata v. public hearing portion of a board's pro-

Dept. of Environmental Protection, 239 ceedings. We conclude that it does not.

Conn. 124, 141, 680 A2d 1329 (1996). While quite specific in other regards; see,

[2] We thus begin with the language of e.g., General Statutes § S-7 (requiring

the statute. Section 8-5(a) provides in ,1g7sboard to "state upon its records the

relevant part: "In each municipality hau- reason for its decision"); General Statutes

ing a zoning commission there shall be a § 8-7a (requiring evidence to be taken by

zonin~7board of appeals consisting of stenographer or recording device); Gener-

five regular members and three alternate al Statutes § 8-7d (a) (requiring that "[a]ll

members, unless otherwise provided by applications and maps and documents re-

special act. Such alternate members, also lating thereto shall be open for public in-

referred to as `the panel of alternates', spection" and permitting any person to
shall, when seated as herein provided, <<appear and be heard" at public hearing);
have all the powers and duties set forth in our General Statutes do not prescribe any
the general statutes relating to zoning protocols or duties regarding the partic-
boards of appeals and their members .... " Zpation of board members in the public
General Statutes § 8-6(a) enumerates the hearing. See generally R. Fuller, 9 Con-
"powers and duties" of a zoning board of 

necticut Practice Series: Land Use Law
appeals as follows: "(1) To hear and decide

appeals where it is alleged that there is an 
and Practice (3d Ed. 2007) § 20:1, p. 556

error in any order, requirement or deci- 
~~~~t]he general procedures Followed by

sion made by the official charged with the 
most land use agencies are similar, and

enforcement of this chapter or any bylaw, 
acceptable procedures have evolved by

ordinance or regulation adopted under the custom and experience rather than from

provisions of this chapter; (2) to hear and statutory requirements").

decide all matters including special excep-

tions and special exemptions under section [3] This legislative silence on the issue

S-2g upon which it is required to pass by of participation by board members in the

the specific terms of the zoning bylaw, public hearing is understandable. Wheth-

ordinance or regulation; and (3) to deter- er it is an appeal from a decision of the

mine and vary the application of the zoning zoning enforcement officer, a variance ap-

bylaws, ordinances or regulations...."' plication or another matter specified by

7. We note that General Statutes §§ 8-7, 8-7a,

8-7d and 8-11 also contain provisions per-

taining to the activities of zoning boards of

appeals. Those statutory provisions require,

inter alia, the board to "state upon its records

the reason for its decision"; General Statutes

§ 8-7; to ensure proper recordation of evi-

dence submitted at public hearings; to pub-

lish notice of public hearings; to permit any

person to "appear and be heard"; General

Statutes § 8-7d (a); and further require the

disqualification of any board member from

"any matter in which he is directly or indi-

rectly interested in a personal or financial

sense." General Statutes § 8-11. Because

none of those statutes bears on the issue of

board member participation in public hear-

ings or board deliberations, we focus our in-

quiry on §§ 8-5(a) and 8-6(a), as have the

parties to this appeal.
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statute, the burden rests with the appli-

cant to demonstrate its entitlement to the

requested relief. See, e.g., Cumberland

Farms, Inc. v. Zoning Board of Appeals,

74 Conn.App. 622, 630, 814 A2d 396 ("the

board properly exercised its discretion in

upholding the decision of the zoning en-

forcement officer [because] the plaintiff

had not satisfied its burden of establishing

the validity of the proposed gasoline sta-

tion use as a pree~cisting, nonconforming

use"), cert. denied, 263 Conn. 901, 819 A2d

836 (2003); Pike v. Zoning Board of Ap-

peals, 31 Conn.App. 270, 274, 624 A2d 909

(1993) (applicant bears burden of demon-

strating existence of hardship). It thus is

incumbent on an applicant to provide an

evidentiary basis, whether through testi-

mony, documentation or a combination

thereof, in support of its plea for relief.

Under Connecticut law, active partic-

ipation by board members in a public hear-

ing is not statutorily required. Rather, it

is~9entirely permissible, if nevertheless

uncommon,e for a board to passively ob-

serve the applicant's presentation without

asking questions or otherwise making in-

quiry as to the specifics of the application.

We are aware of no authority to the con-

trary, nor has the plaintiff provided any.

The plaintiff argues that the word

"hear," as that term is used in the phrase

to "hear and decide" contained in § 8-

6(a)(1) and (2), connotes active partic-

ipation in public hearings. We disagree.

Rather, we read that term as one indicat-

ing that the zoning board of appeals is the

proper forum for certain appeals and mat-

ters as specified therein. Put differently,

the term expresses the board's power to

entertain such matters.

[4] Such expression is necessary be-

cause zoning boards of appeal are crea-

tures of statute, as every Connecticut mu-

nicipality having a zoning commission is

required to have a zoning board of appeals.

General Statutes § 8-5(a). They possess a

limited authority, as circumscribed by stat-

ute, the scope of which cannot be enlarged

or limited by either the board or the local

zoning regulations. See Langer v. Plan-

ning &Zoning Commission, 163 Conn.

453, 458, 313 A2d 44 (1972) (board's pow-

ers "stem directly from the statute" and

"are not subject~oto restriction by provi-

sions contained in the ordinance or amend-

ments thereto"); Bora v. Zoning Board of

Appeals, 161 Conn. 297, 302, 288 A2d 89

(1972) (holding that board acted illegally

by exceeding its power in granting vari-

ance); 2 P. Salkin, American Law of Zon-

ing (5th Ed. 2010) § 13-27, p. 13-82 (zon-

ing boards of appeal "are constrained by

the limitations of the power granted to

them by law"). As often is noted, "[s]ub-

ject matter jurisdiction is the power of the

court to hear and determine cases of the

general class to which the proceedings in

question belong.... The same principle

applies to administrative agencies ... in-

8. One commentator has described the typical
public hearing as follows: "The applicant
must be allowed to present documentary evi-

dence and speakers supporting the applica-
tion to build a record. After the applicant's
presentation, the agency members may ask
questions about the application and for input

from the staff or consultants to the agency
who are present. The chairman then general-

ly asks if there are any other persons present
who support the application. If so they are
allowed to make or file statements in support
of the proposal.... After that, opponents of

the application are allowed to make state-

ments and presentations against it or to ask

questions of the applicant and its representa-

tives. After the opponents conclude their re-

marks and the agency members ask other

questions, the applicant is usually given the

opportunity to rebut the opposition and make

concluding remarks. The chairman then de-

clares the hearing closed or suspends it to

another date so that additional evidence can

be presented." (Emphasis added.) 9 R. Full-

er, supra, § 20:3, p. 558.
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cluding zoning authorities." (Citations

omitted; emphasis added; internal quota-

tion marks omitted.) Lauer v. Zoning

Commission, 220 Conn. 455, 460, 600 A2d

310 (1991); see also Konover v. West HarE-

ford, 242 Conn. 727, 7401, 699 A2d 158

(1997) (no jurisdiction to act unless under

precise circumstances and in manner par-

ticularly prescribed by enabling legisla-

tion); cf. Mitchell Land Co. v. Planning

& Zoning Board of Appeals, 140 Conn.

527, 531, 102 A2d 316 (1953) (explaining

that "[p]rior to 1947, the statutes did not

specifically refer to ... special exceptions

[which] the General Assembly [recently]

empowered zoning boards of appeal `to

hear and decide"'). By delineating pre-

cisely what matters properly may be acted

upon by a zoning board of appeals, § 8-

6(a) sets forth the confines within which

zoning boards of appeals operate.

In addition, we note that § 8-6(a)(3)

does not contain the particular language

relied on by the plaintiff. If the plaintiff is

correct in her contention that the term

"hear," as it is used in the phrase to "hear

and decide," constitutes active partic-

ipation in public hearings, then its omis-

sion from § 8-6(a)(3) suggests that the

legislature, in enacting this statute, sought

to vest in board members the power to

actively participate in public hearings on

the matters set forth in § 8-6(a)(1) and

~1(2) but not in hearings where a variance

is sought. The legislature could not have

intended such a bizarre result. See S.I.S.

Enterprises, Inc. v. Zoning Board of Ap-

peals, 33 Conn.App. 281, 286, 635 A2d 835

(1993) (principles of statutory construction

require court to construe statutes in man-

ner that will not lead to absurd results).

That § 8-6(a) concludes by providing that

the board shall not be required "to hear

any application for the same variance .. .

for a period of six months after a decision

by the board or by a court on an earlier

such application" further indicates that the

term "hear" refers to the board's power to

entertain certain matters.

Common sense also persuades us that

the legislature did not intend to preclude

the participation of unseated alternate

members in public hearings. The conven-

ing of a public hearing affords an opportu-

nity for the applicant to demonstrate its

entitlement to the requested relief and for

other members of the community "to reg-

ister their approval or disapproval and to

state the reasons therefor." Couch v.

Zoning Commission, 141 Conn. 349, 357,

106 A2d 173 (1954); see also Clifford v.

Planning & Zoning Commission, 280

Conn. 434, 443, 908 A2d 1049 (2006) (pur-

pose of local zoning body in holding public

hearing is to afford opportunity to inter-

ested parties to make views known and to

enable board to be guided thereby). Thus,

the aim of the public hearing is to obtain

any and all information relevant to the

inquiry on hand, so as to facilitate the

rendering of an informed decision by the

board. See Loh v. Town Plan &Zoning

Commission, 161 Conn. 32, 42, 282 A2d

894 (1971) (board members must be suffi-

ciently acquainted with issues raised and

arguments presented at public hearing "in

order to exercise an informed judgment");

Strain v. Mims, 123 Conn. 275, 282, 193 A.

754 (1937) ("[t]he purpose of the public

hearing is, of course, to inform the mem-

bers of the commission as to the reasons

why the change should or should not be

made"); T. Tondro, Connecticut Land

Use Regulation (2d Ed.1992) p. 405 ("the

purpose of the hearing is to provide the

board with information to improve the

quality of its decision"). In light of that

central aim, we perceive no good reason

why unseated alternate members should

be relegated to bystander status during

public hearings. Indeed, we cannot envi-

sion any prejudice to an applicant resulting

from their participation, particularly in
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light of the mandatory disqualification of

any board member from "any matter in

which he is directly or indirectly interested

in a personal or financial sense." General

Statutes § 8-11.

We also are mindful of the fact that an

alternate member who is not seated for a

public hearing may well be called on to act

in the place of a regular member in the

board's subsequent deliberations. It

seems incongruous to vest in such an alter-

nate the statutory power to decide the

substantive matter before the board yet

preclude that alternate from asking perti-

nent questions or otherwise commenting

during the public hearing. Permitting

that alternate to explore the merits of the

application through participation in the

public hearing contributes to the ultimate

aim of an informed decision and assures

that the applicant and other interested

members of the community have the op-

portunity to address whatever concerns

the alternate has regarding the applica-

tion.

denied, 289 Conn. 901, 957 A2d 871 (2008).

It is plausible, if not probable, that the

legislature's silence on the issue of board

member participation in public hearings

simply reflects a willingness to let local

agencies fashion their own protocols or

duties related thereto.

In sum, a review of our General Statutes

reveals that they do not address the issue

of board member participation in the pub-

lic hearing. Mindful that we must avoid a

construction that fails to attain a rational

and sensible result; see S.I.S. Enterprises,

Inc. v. Zoning Board of Appeals, supra, 33

Conn.App. 281, 635 A2d 835; we reject

the plaintiff's interpretation of § 8-5(a).

Because participation in the public hearing

is neither a power nor duty set forth in the

General Statutes relating to zoning boards

of appeal and their members, we cannot

accept the plaintiffs contention that

Myers' participation in the December 18,

2006 public hearing contravened the plain

language of § 8-5(a).

As a final matter, we note that a degree B

of deference generally is accorded to local ~5] We next turn our attention to
land use agencies. See, e.g., Fedorich v. ~~,hether the statutory language at issue
Zoning Board of Appeals, 178 Conn. 610, Precludes the participation of an unseated
614, 424 A2d 289 (1979) ("because the alternate in the board's deliberations. We
local authority is closer to the circum- answer that query in the affirmative.
stances and conditions which create the

problem and shape its solution, zoning au- 
Section 8-6(a) vests the board with the

thorities are given wide discretion in de- 
Power to "decide" certain matters and to

termining public need and the means of 
"determine and vary the application of the

meeting it"); Couch v. Zoning Commis- 
zoning bylaws, ordinances or regula-

sion, supra, 141 Conn. at 359, 106 A2d 173 
tions .... " The board accomplishes those

("[t]he history of zoning legislation indi- 
tasks by engaging in deliberations follow-

cates aclear intent on the~part of the 
ing the close of the public hearing. See,

General Assembly that, subject to certain e•g•, Hescock v. Zoning Board of Appeals,

underlying principles, the solution of zon- 
112 Conn.App. 239, 2467, 962 A2d 177

ing questions is for the local agencies"); 
~~2009) (reviewing portions of transcript

Megin v. Zoning Board of Appeals, 106 
of both "the public hearing" and "the

Conn.App. 602, 607, 942 A2d 511 (courts 
board's decision-making process").

generally employ deferential standard of One judge who considered the question

review to actions of zoning board), cent. before us analogized the unseated alter-
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nate board member to an alternate juror.

See Weiner v. Zoning Commission, Supe-

rior Court, judicial district of Litchfield,

Docket No. CV-94-0066607, 1995 WL

320015 (May 23,1995) (Pickett, J.) (14

Conn. L. Rptr. 245). The comparison is

apt. To deliberate is to "weigh, ponder,

discuss, regard upon, consider ... to

weigh in the mind; to consider the reasons

for and against." (Internal quotation

marks omitted.) State v. Washington, 182

Conn. 419, 428, 438 A2d 1144 (1980). Just

as deliberation is "the process by which a

jury reaches a verdict, as by analyzing,

discussing, and weighing the evidence";

Black's Law Dictionary (9th Ed. 2009) p.

492; the act of deliberating is the process

by which the board reaches its decision.9

For good reason, the General Assembly

has seen fit to require alternate jurors in

civil and criminal cases alike to "be segre-

gated from the regular panel ... when the

case is given to the regular panel for delib-

eration...." General Statutes §§ 51-

243(e) and 54-82h~(c). "[T]he primary

if not exclusive purpose of jury privacy and

secrecy is to protect the jury's delibera-

tions from improper influence." United

States v. Olano, 507 U.S. 725, 737-38, 113

S.Ct. 1770, 123 L.Ed2d 508 (1993); see

also Turk v. Silberstein, 48 Conn.App. 223,

224 n. 1, 709 A2d 578 (1998) ("[t]he risks

involved in allowing an alternate to sit in

during deliberations are obvious"). Partic-

ipation by an unseated alternate tarnishes

the jury's deliberations. See State v. Mur-

ray, 254 Conn. 472, 495, 757 A2d 578

(2000) (en bane) (jury deliberations tar-

nished when jurors come into contact with

outside influences). Similarly, the partic-

ipation of an unseated alternate tarnishes

the deliberations of a zoning board of ap-

peals, as it permits one not authorized to

vote on the matter before the board to

nevertheless pass on the merits thereof.

See Clifford Development Corp. v. Zoning

Commission, Superior Court, judicial dis-

trict of Litchfield, Docket No. CV-9~

0068705, 1996 WL 289159 (May 17, 1996)

("[a]n alternate member of the agency who

is not needed for the vote should not par-

ticipate in the deliberations"); 9 R. Fuller,

supra, § 21:4, p. 606 (same). The unseat-

ed alternate's participation, whether by de-

sign or inadvertence, injects an improper

influence into the board's decision-making

process.

[6, 7] That the board's decision-making

process includes its deliberations is evi-

denced by the linguistic distinction con-

tained in the plain language of §§ 8-5(a)

and 8-6(a). Section 8-5(a) provides in rel-

evant part that "[t]he board shall keep

minutes of its proceedings showing the

vote of each member and each alternate

member when seated upon each ques-

tion...." (Emphasis added.) By contrast,

§ 8-6(a), in enumerating the powers and

9. We emphasize that the analogy to alternate

jurors pertains to the sanctity of the decision-
making process and do not suggest that the
proceedings of a zoning boar~3 of appeals oth-
erwise are comparable to the work of a jury
in judicial proceedings. Plainly, local land

use proceedings are informal and transpire

without regard to strict rules of evidence; see

Megin v. Zoning Board of Appeals, supra, L06
Conn.App. at 608, 942 A.2d 51 l; due in large

measure to the fact that such proceedings are
conducted by boards "comprised of citizens

from al] walks of life, serving their communi-

ties on a voluntary basis ... who may not

always express themselves with the nicety of a

Philadelphia lawyer." (Internal quotation

marks omitted.) Anatra v. Zoning Board of

Appeals, 127 Conn.App. 125, 145, 14 A.3d 386

(2011) (Gruendel, J., concurring). Similarly,

our Supreme Court has explained that the

procedural right involved in such administra-

tive proceedings properly is described as a

right to fundamental fairness, as distin-

guished from the due process rights implicat-

ed in judicial proceedings. Grimes v. Conser-

vation Commission, 243 Conn. 266, 273 n. 11,

703 A.2d 101 (1997).
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duties of the zoning board of appeals,

states that it is authorized to "decide" and

to "determine" the specified matters. It is

well established that, in construing statuto-

ry language, "[n]o part of a legislative

enactment is to be treated as insignificant

or unnecessary sand there is a presump-

tion of purpose behind every sentence,

clause or phrase ... and no word in a

statute is to be treated as superfluous."

(Internal quotation marks omitted.) State

v. Anderson, 227 Conn. 518, 528, 631 A2d

1149 (1993); see also Vibert v. Board of

Education, 260 Conn. 167, 176, 793 A2d

1076 (2002) (every word in statute pre-

sumed to have meaning). Our interpreta-

tion thus must give meaning to that dis-

tinction. Had the legislature intended to

permit the participation of unseated alter-

nates in the board's deliberations on an

application but to preclude their involve-

ment in the vote thereon, it simply could

have used the term "vote" in § 8--6(a), as it

did in § 8-5(a). That the legislature in-

stead utilized "decide" and "determine" to

describe the powers and duties of the

board indicates that the board's power in

this regard includes something other than

simply voting on a particular matter. Our

objective in construing statutory language

is to give effect to the apparent intent of

the legislature. Buttermilk Farms, LLC

v. Planning &Zoning Commission, supra,

292 Conn. at 328, 973 A2d 64. We con-

clude that the apparent intent of the legis-

lature was to include the deliberations of a

zoning board of appeals among the powers

and duties set forth in § 8-6(a).

Because under § 8-5(a) only alternate

members seated pursuant to § 8-5a pos-

sess the powers and duties set forth in

§ S-6(a), § 8-5(a) precludes the partic-

ipation of an unseated alternate in board

deliberations following the close of the

public hearing. We therefore agree with

the plaintiff that Myers improperly partici-

pated in the deliberations on the variance

application.

II

[8] That conclusion does not end our

inquiry. We also must determine whether

that impropriety mandates a reversal of

the judgment of the Superior Court dis-

missing the plaintiff's appeal.

~7A

At the outset, we note that the court

employed, in essence, a harmlessness test

in evaluating Myers' conduct. It deter-

mined that although Myers "was an alter-

nate that was not seated," her partic-

ipation in the board's deliberations did not

have a profound effect on the voting mem-

bers. Three other Superior Court judges

have employed a similar test. See Opti-

wind v. Planning &Zoning Commission,

Superior Court, judicial district of Litch-

field, Docket No. CV-08007819-5, 2010

WL 4070580 (September 15, 2010) (Roche,

J.) (limited participation of unseated alter-

nate "did not have a profound effect on the

deliberations"); Winston v. Zoning Board

of Appeals, Superior Court, judicial district

of Litchfield, Docket No. CV-04-0092297—

S, 2005 WL 375016 (January 6, 2005) (Boz-

zuto, J.) ("[t]he record is devoid of any

evidence that the alternate ... had any

sort of ̀ profound' [e]ffect upon the voting

members"); Weiner v. Zoning Commis-

sion, supra, 14 Conn. L. Rptr. at 246 (con-

cluding that unseated alternate "had a pro-

found effect upon the deliberation").

The "profound effect" test adopted in

those cases is akin to the standard utilized

in Murach v. Planning &Zoning Com-

mission, 196 Conn. 192, 491 A2d 1058

(1985), in which a salaried member of the

local fire department who statutorily was

proscribed from membership on the local

planning and zoning commission partici-

pated in the approval of a zone reclassifi-
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cation. Id., at 200, 491 A2d 1058. In

considering "the legal effect" of his partic-

ipation; id.; our Supreme Court explained

that "we have not always adhered to a per

se rule of invalidation when a member of a

board or commission had a conflict of in-

terest that should have counseled disquali-

fication in a matter upon which the mem-

ber should not have participated." Id., at

202, 491 A2d 1058. Instead, the court

indicated that the burden rested with the

appellant property owner "to show that

[the improper member's] disqualification

tainted the entire proceeding...." Id.,

at 204, 491 A2d 1058; see also Grimes v.

Conseraation Commission, 243 Conn. 266,

278, 703 A2d 101 (1997) ("the burden is on

the plaintiff to show that the commission

acted improperly"). The court continued:

"[N]ot all procedural irregularities require

a reviewing court to set aside an adminis-

trative decision; material prejudice to the

complaining party must be shown." (Em-

phasis added; internal quotation marks

omitted.) Murach v. Planning &Zoning

Commission, supra, at 205, 491 A2d 1058;

accord Anziano v. Board of Police Com-

missioners, 229 Conn. 703, 713, 643 A2d

865 (1994) ("a demonstration of procedural

irregularities would not require us to set

aside the board's decision in the absence

of a showing of material prejudice"); Ow-

ens v. New Britain General Hospital, 32

Conn.App. 56, 69 n. 5, 627 A2d 1373

(1993) ("[a]n administrative proceeding is

not `tainted' by procedural irregularities

unless substantial rights of the parties

have been prejudiced"), aff d, 229 Conn.

592, 643 A2d 233 (1994). Because the dis-

qualified member's "role in this matter

was minimal" and "he made no attempt to

influence or sway the other members of

the commission"; (internal quotation

marks omitted) Murach v. Planning c~

Zoning Commission, supra, at 204, 491

A2d 1058; the court concluded that the

appellants failed to demonstrate any re-

sulting prejudice. Id., at 206, 491 A2d

1058.

A similar standard is employed in the

context of juror misconduct. In evaluating

the intrusion of an alternate into a jury's

deliberations, our Supreme Court has not-

ed that "prejudice will ... be presumed

[where] an alternate juror actually partici-

pated in jury deliberations." State v.

West, 274 Conn. 605, 651, 877 A2d 787,

cert. denied, 546 U.S. 1049, 126 S.Ct. 775,

163 L.Ed2d 601 (2005), citing United

States v. Olano, supra, 507 U.S. at 739-41,

113 S.Ct. 1770. At the same time, that

presumption may be rebutted by evidence

that no harm resulted from the partic-

ipation of the alternate. State v. West,

supra, at 650-51, 877 A2d 787.

[9] ~9In our view, the proper measure

to evaluate the participation of an unseated

alternate in a board's deliberations is an

inquiry into whether the participation re-

sulted in material prejudice to the appli-

cant.10 See Murach v. Planning & Zon-

ing Commission, supra, 196 Conn. at 205,

491 A2d 1058. Among the factors rele-

vant to that inquiry is a determination of

whether the participation impacted the

board's decision-making process. See

Weiner v. Zoning Commission, supra, 14

Conn. L. Rptr. at 246 (concluding that

unseated alternate "had a profound effect

upon the deliberation"). Also relevant is

the frequency and severity of the unseated

alternate's participation. Cf. State v. Ste-

venson, 269 Conn. 563, 573, 849 A2d 626

10. In light of our conclusion in part I B of

this opinion, we emphasize that the partic-

ipation of an unseated alternate in the board's

deliberations is not to be condoned. Even if

that participation ultimately is deemed harm-

less, it nevertheless raises the specter of im-

propriety. For that reason, the prudent

course is to prohibit such participation in all

instances.
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(2004) (evaluation of claims of prosecutori-
al impropriety includes inquiry as to fre-
quency and severity of misconduct); State

v. Joyner, 225 Conn. 450, 473, 625 A2d 791
(1993) (prosecutor's single questionable
statement will not, in all probability, im-
pair effectiveness or integrity of defen-
dant's trial); State v. Orellana, 89 Conn.
App. 71, 105, 872 A2d 506 (isolated mis-
statement not prosecutorial impropriety),
cert. denied, 274 Conn. 910, 876 A2d 1202
(2005). Though not dispositive, a finding

that the alternate's participation was mini-

mal militates against a finding of material

prejudice. Murach v. Planning &Zoning
Commission, supra, at 204, 491 A2d 1058;

see also Optiwind v. Planning &Zoning
Commission, supra, Superior Court, Dock-

et No. CV-08--4007819-5 (unseated alter-
nate's "limited participation" consisted of

"two short statements"); Winston v. Zon-
ing Board of Appeals, supra, Superior
Court, Docket No. CV-04-0092297-5 (un-

seated alternate made only one comment
during deliberations that was consistent
with sentiments of other members). In

addition, apart from the persuasiveness
of the unseated alternate's participation is

the question of whether that alternate at-

tempted "to influence or sway the other

members" of the board. (Internal quota-
tion marks omitted.) Murach v. Planning

& Zoning Commission, supra, at 204, 491

A2d 1058. The aforementioned factors are
not exclusive, but rather are cornerstones
of an inquiry into whether an unseated

alternate's participation in the board's de-

liberations resulted in material prejudice.

no unusual hardship e~cisted to warrant a
variance from § 113B.5 of the regulations.

"Proof of exceptional difficulty or unusual

hardship is absolutely necessary as a con-

dition precedent to the granting of a zon-

ing variance." Bloom v. Zoning Board of

Appeals, 233 Conn. 198, 207-208, 658 A2d

559 (1995); see also Ward v. Zoning

Board of Appeals, 153 Conn. 141, 143, 215

A2d 104 (1965) ("[t]he hardship require-

ment is a fundamental one in zoning law").

The plaintiff has not challenged the court's

determination that the requisite hardship

was lacking. "This court does not pre-

sume error on the part of the trial court;
error must be demonstrated by an appel-

lant...." State v. Tocco, 120 Conn.App.

768, 781 n, 5, 993 A2d 989, cert. denied,

297 Conn. 917, 996 A2d 279 (2010). Thus,

irrespective of the impropriety of Myers'

participation in the board's deliberations,

we must conclude that the court properly

dismissed the plaintiff's appeal.

The judgment is affirmed.

In this opinion the other judges

concurred.
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CALL TO ORDER 
 
The Regular Meeting of the Board of Selectmen was called to order at 6:00 p.m. in the Main Meeting Room of 
the Simsbury Town Offices.  Present were:  First Selectman Eric Wellman; Board members Michael Paine, 
Sean Askham, Cheryl Cook and Chris Peterson.  Absent was Christopher Kelly.  Others in attendance included: 
Town Manager Maria Capriola; Deputy Town Manager Melissa Appleby; Culture, Parks and Recreation 
Director Tom Tyburski; Director of Planning Mike Glidden; Town Engineer Jeff Shea; Finance 
Director/Treasurer Amy Meriwether; Tax Collector Colleen O’Connor; Chair of Aging & Disability 
Commission Ed LaMontagne; and other interested parties. 
 
PLEDGE OF ALLEGIANCE 
 
Everyone stood for the Pledge of Allegiance. 
 
PUBLIC HEARING 
 
a) Neighborhood Assistance Act Program Proposals 
 
Mr. Wellman said the Public Hearing is to hear comments on the Neighborhood Assistance Act Program 
Proposals, which provides tax credits to tax exempt organizations that qualify for community programs, such as 
energy conservation projects, neighborhood assistance, and crime prevention.  
 
Scott Riley, from the Simsbury Grange, said this is the third year they applied for this grant.  They are looking 
to do some energy improvements on the building.  There is no cost to the Town as the State has set aside a 
block of money that goes to the organizations that apply for the grants. 
 
Mr. LaMontagne, Executive Director of the Simsbury Housing Authority, spoke about the 20 year capital plan 
for the Virginia Connolly and Owen Murphy properties.  They would use this money to replace 35 apartment 
doors.  This grant would cover 50% of what is needed. 
 
With no further public comment, Ms. Cook made a motion to close the Public Hearing at 6:05 p.m.  Mr. 
Askham seconded the motion. All were in favor and the motion passed. 
 
PUBLIC AUDIENCE 
 
Joan Coe, 26 Whitcomb Drive, said she is very disappointed that only 6% of residents participated in the budget 
referendum.  She spoke about the budget, tax abatements, the accomplishments of the Town Manager, buildings 
for sale in Town, school management plans, volunteer ambulance issues, and other issues. 
 
Joe Treacy, 40 Berkshire Way, spoke about the solar farm project.  He has concerns about the elimination of 
trees and buffering issues.   He also has concerns about the soil management plans and monitoring for water 
quality.   
 
Steve Sutton, 45 Berkshire Oval, said he appreciated Mr. Wellman going to look at the solar farm land.  He is 
also concerned about buffering and the characteristic changes to the land.  
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PRESENTATIONS 
 
a) Proclamation – National Gun Violence Prevention Day 
 
Mr. Wellman said there were some members of Mothers Demand Action here at this meeting. Mr. Wellman 
read the Proclamation and said there will be an orange light at Eno Memorial Hall the first week in June. 
 
Dr. Meredith Barrows gave some background on this National Gun Violence Prevention Day. She said 100 
people die each day from gunshot wounds and gunshots are the second leading cause of death in children in the 
U.S.  She said Connecticut does have good gun safety laws.  She does respect hunting and having guns in your 
house. Safely storing guns does decrease gun violence. 
 
b) Deepwater Wind Update 
 
Mr. Glidden and Mr. Shea gave an update on the solar project. Mr. Glidden said the development and 
management plans were approved by the CT Siting Council on March 28, 2019.   Mr. Glidden said DESRI 
purchased the project from Deep Water Wind and purchased the properties from Griffin Land.   He went 
through key highlights such as traffic management, well testing, storm water management, erosion controls, soil 
protection, etc.   
 
Mr. Glidden aid the estimated project completion date is October 15, 2019. 
 
Mr. Glidden said anyone who has questions can contact Aaron Svedlow at Tobacco Valley Solar.  Mr. Wellman 
said if there are questions, anyone on the Board would be able to discuss the issues.  
 
FIRST SELECTMAN’S REPORT 
 
First Selectman, Wellman, reviewed his First Selectman’s report. 
 
TOWN MANAGER’S REPORT 
 
Town Manager, Capriola, reviewed her Town Manager’s report. 
 
SELECTMEN ACTION 
 
a) Handicapped Parking Awareness Month 
 
Mr. LaMontagne said the mission of the Aging & Disabilitiy Commission is to educate people on topics relative 
to seniors and the disabled.  Once again they are trying to inform everyone of parking illegally in handicapped 
parking areas.  People are not supposed to be parking in the cross hatches either.  They also work closely with 
the Simsbury Police Department.  
 
Ms. Cook made a motion, effective May 29, 2019, to designate June of 2019 as Handicapped Parking 
Awareness Month in the Town of Simsbury.  Mr. Paine seconded the motion.  All were in favor and the motion 
passed. 
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b) Neighborhood Assistance Act Program Proposals 
 
Mr. Wellman said there was a Public Hearing earlier tonight on two Neighborhood Assistance Act Program 
Proposals. One is for the Simsbury Grange and the other one is for the Housing Authority. 
 
Ms. Cook made a motion, effective May 29 2019, to approve the Neighborhood Assistance Act Program 
applications as presented and to designate Deputy Town Manager, Melissa A. J. Appleby as the municipal 
liaison.  Mr. Askham seconded the motion.  All were in favor and the motion passed. 
 
c) Public Gathering Permit – 2019 Simsbury High School Graduation 
 
Ms. Cook made a motion, effective May 29, 2019, to approve the public gathering application for the Simsbury 
High School Graduation Ceremony for the Class of 2091 at the Simsbury Meadows on Friday, June 14, 2019 as 
presented and to authorize the issuance of the public gathering permit.  Mr. Peterson seconded the motion.  All 
were in favor and the motion passed. 
 
d) Public Gathering Permit – 2019 Farmington Valley Jewish Congregational Sabbath Worship 
 
Mr. Wellman said Schultz Park is a beautiful park right next to Town Hall. 
 
Mr. Paine made a motion, effective May 29, 2019, to approve the public gathering application for the 
Farmington Valley Jewish Congregation Sabbath Worship at Schultz Park on Friday, June 28, 2019 as 
presented and to authorize the issuance of the public gathering permit.  Mr. Askham seconded the motion.  All 
were in favor and the motion passed.   
 
e) Proposed Easement – 87 Riverside Road 
 
Mr. Wellman said the Board discussed this easement at their last meeting.  The Town currently maintains a 
small piece of the property along Riverside Road next to the Flower Bridge.  This easement will help formalize 
this practice. 
 
Ms. Capriola said if the property ever changes ownership this piece will remain with the property.  We will 
keep maintaining this area.  The homeowner did request replacing a small area of the fencing for security 
purposes.  This would be a nominal cost and will come out of the Parks and Recreation budget.  
 
Ms. Cook made a motion, effective May 29, 2019, to approve the recreational area easement for the parcel at 87 
Riverside Road as presented and to authorize Town Manager Maria E. Capriola to execute the easement 
documents.  Mr. Paine seconded the motion.  All were in favor and the motion passed. 
 
f) Naming of 1 Old Bridge Road Park 
 
Mr. Wellman recused himself and asked Mr. Peterson to take over on this item. 
 
Mr. Askham made a motion, effective May 29, 2019, to establish the 1 Old Bridge Road Park Naming Rights 
Committee.  The Committee is tasked with reviewing suggested names for the park and with recommending a 
name for the new park to the Board of Selectmen.  Further move to appoint the following people to the 1 Old 
Bridge Road Park Naming Rights Committee: 
 Chris Peterson, Board of Selectmen liaison to Culture, Parks and Recreation 
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 Sharene Wassell, representing the Old Drake Hill Flower Bridge Executive Committee and 
 Rachel Wellman, representing the Culture, Parks and Recreation Commission 
Ms. Cook seconded the motion.  All were in favor and the motion passed. 
 
Mr. Wellman rejoined the meeting. 
 
g) Budget Status Report 
 
Ms. Meriwether went through the quarterly budget status report.  She said, as of March 31, 2019, revenues total 
$93,574,253 or 97%of the budget.  Expenditures total $72,317,435 or 75% of the budget. 
 
She said the State recently released finalized ECS entitlements.  Simsbury’s 2018/19 entitlement is reported at 
$6,028,199, which exceeds budgetary estimates by $626,094.  
 
The building permit revenue is not reflected in this report.  The Deepwater Wind project brought in 
approximately 613,000 in permit fees. 
 
Ms. Meriwether said she still doesn’t know what State money is going to be coming to Simsbury for FY20.  Ms. 
Capriola said she has been advised that it should be $7,000 to the good, from the projected that was budgeted, 
but there is no final number. 
 
There was some discussion on Culture, Parks and Recreation and the new minimum wage law. 
 
There is no action needed at this time. 
 
h) Fiscal Year 2019/2020 Fund Balance Appropriation 
 
Mr. Wellman said the Board of Finance voted to utilize $420,000 of fund balance reserves in FY 2019/2020 to 
create mill rate relief for the FY2019/2020 adopted budget.  The mill rate of 37.32 mills for the FY2019/2020 
was set. 
 
After some discussion, Mr. Askham made a motion to table discussion and possible action on the Fiscal Year 
2019/2020 Fund Balance Appropriation.  Mr. Paine seconded the motion.  All were in favor and the motion 
passed.  
 
APPOINTMENTS AND RESIGNATIONS 
 
a) Resignation of Steve Spalla from the Culture, Parks & Recreation Commission 
 
Ms. Cook made a motion, effective May 29, 2019, to accept the resignation of Steve Spalla (D) as a regular 
member of the Culture, Parks & Recreation Commission retroactive to March 25, 2019, with our thanks.  Mr. 
Askham seconded the motion.  All were in favor and the motion passed.  
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REVIEW OF MINUTES 
 
a) Special Meeting of May 10, 2019 
 
There were no changes to the Special Meeting Minutes of May 10, 2019, and, therefore, the minutes were 
adopted. 
 
b) Regular Meeting Minutes of May 13, 2019 
 
There were no changes to the Regular Meeting Minutes of May 13, 2019, and, therefore, the minutes were 
adopted. 
 
SELECTMEN LIAISON AND SUB-COMMITTEE REPORTS 
 
a) Personnel – there was no report at this time. 
b) Finance - there was no report at this time. 
c) Welfare – there was no report at this time. 
d) Public Safety – there was no report at this time. 
e) Board of Education – there was no report at this time. 
 
Ms. Cook encourages volunteers to reach out and join the 350th Anniversary Committee.  She also said 
everyone is invited to join their open meetings.   
 
Mr. Peterson said the Friends of Simsbury Farms will be holding their golf tournament on Friday June 21, 2019.  
This tournament will include raffles and donations are needed.  For more information people can google Friends 
of Simsbury Farms. 
 
EXECUTIVE SESSION 
 
a) Pursuant to CGS §1-200(6)(E), discussion of correspondence exempt from disclosure:  Attorney –

Client Privilege (Upcoming Tax Sale) 
 
Mr. Askham made a motion to adjourn to Executive Session pursuant to CGS §1-200(6)(E), discussion of 
correspondence exempt from disclosure:  Attorney Client Privilege (Upcoming Tax Sale) and to include Town 
Manager Maria E. Capriola, Deputy Town Manager Melissa Appleby, Tax Collector Colleen O’Connor, and 
Attorney Bob DeCrescenzo at 7:18 p.m.  Ms. Cook seconded the motion.  All were in favor and the motion 
passed. 
 
ADJOURN 
 
Mr. Askham made a motion to adjourn from Executive Session.  Mr. Wellman seconded the motion and it 
passed unanimously. Executive Session adjourned at 8:00 pm. 
 
Mr. Askham made a motion to adjourn the meeting.  Mr. Wellman seconded the motion and it passed 
unanimously. The meeting adjourned at 8:00 pm. 
 
Respectfully submitted, 
Kathi Radocchio, Clerk 
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